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This is a petition for rehearing with suggestion for re- 
hearing en banc on the ground that the decision of the panel 
(VanGraafeiland, e. d. ; TN and Gagliardi,’ D.JJ.) mis- 
construed Rule 52(b) of the Federal Rules of Criminal Proce- 
dure. (A copy of the opinion is annexed hereto). 

On appeal, appellant challenged his conviction, asserting 


that it was reversible error for the trial judge to instruct 
: ———— 'É— ena НОННИ 


lof tre United States District Court for the Central Dis- 


trict of California, sitting by designation. 


20# the United States District Court for the Southern Dis- 
trict of New York, sitting by designation. 


the jury to consider the cesumption of sanity" in deciding 


whether the Government had proved appellant's sanity beyond 


a reasonable doubt. The panel agreed that the instructici 


was error, but declined to reverse because trial counsel had 


failed to object. 


The rationale for the decision was a per se rule that an 


error simply cannot be "plain" unless it is universally deemed 


an error. Specifically, the panel helc: 


If this were plain error, the trial 
courts of the Third Circuit and the Dis- 
trict of Columbia, as well as those in 
states such as New York and Massachusetts, 
would be routinely in error. 


i.a! States v. Hendrix, 
slip op. 5809, 5816 (Zd си... 
October 6, 1976). 


This analysis is incorrect. Unanimity is not a prerequi- 


site for determining plain error. As this Court held, sua 


sponte, in United Sta.es v. Alsondo, 486 F.2d 1339, 1343-1344 


(2d Cir. 1973), reverse; on other grounds sub nom. United 


———————— =e 


The portion of the charge at issue provided: 


You may also consider that every man 
is presumed to be sane, that is, to be 
without mental disease, and to be respon- 
site for his acts. A presumption may, 
however, be overcome by evidence. You 
should consider these principles in the 
light of <il the evidence in the case, 
and give them such weight as you believe 
they are fairly entitled to receive. 


(1014-1015). 


States v. Feola, 420 U.S. 671 (1975), plain error could be 


found despite the conflict in the circuits on the issue cf 


law. 


Rather, the criterion is whether the claimed error ad- 
versely affected the fairness or integrity of the trial. In 
United States v. Atkinson, 297 U.S. 156, 160 (1936), the 


Supreme Court held: 


« In exceptional circumstances, espec- 
іа'1у in criminal cases, appellate courts, 
in the public interest, may, of their own 
motion, notice errors to which no excep- 
tion has been taken, if the errors are 
obvious or if they otherwise seriously 
affect the fairness, integrity or public 
reputation of judicial proceedings. See 


E New York Central R. Co. v. Johnson, 279 
1.5. 310, 318; Brasficld v. “ited о ates, 
262 U.S. 448, 450. 


This Circuit is in accord. United Stat. s v. Vaughn, 443 F.2d 
92, 94-95 (2d Cir. 1971). 

Clearly, to а sess the impact of the error оп the out- 
come of the trial, the test is a factual one: the error is 
evaluated in terms of its relation to the issues contested 
at trial and the strength of the Government's cise. United 
States v. Wharton, 433 F.2d 451, 457 (D.C. ек. 1970). The 
panel's decision in this case, due to its misapprehension 


of the plain error rule, failed to make the requisite evalu- 


B 


atien. Най it done so, reversal would have been assured. 


Appellant's sanity was the only contested issue at trial. The 


evidence as to insanity was strong: appellant's conduct at 


the time of the crime was c2scribed as "bizarre," he had a 


prior history of serious mental illness, and psychiatric ex- 
amination after the crime, including the evaluation of the 
U.S. Medical Center at Springfield, Missouri, concluded that 
appellant suffered from "chronic" undifferentiated schizo- 
phrenia. Іп contrast, the Government's proof of sanity was 
weak, for it was essentially only the testimony of Dr. David 
Abrahamsen, whose two hour-long examinations of appellant 
several months after the crime led him to conclude that ap- 
pellant was sane. 

In this context, it was critical to the outcome that the 
jurors were told to consider the presump-ion of sanity in de- 
ciding whether the Goverrment had proved sanity behond a rea- 
sonable doubt. 

The panel mistakenly relies (slip op. at 5816) on United 
States v. Retolaza, 398 F.2d 235 (4th Cir. 1968); United 
States v. Hackworth, 380 F.2d 19 (5th Cir. 1967), cert. denied, 
389 U.S. 1054 (1968); and United States v. Sennett, 505 F.2d 
774 (7th Cir. 1974), to hold that failure to object precludes 
reversal. Those cases are inapposite because the instructions 
challenged there merely informed the jurors of the existence 
of the presumption; they did not direct consideration of the 


presumption on the issue of sanity. In fact, the Fourth Cir- 


cuit makes clear in its opinion in United States v. Retolaza, 


supra, 378 F.2d at 242, n.5, that it is not deciding the effect 
of a charge which instructs, as the trial court did here, that 


the presumption of sanity remains in the case. 


Because the panel's decision misconstrued the plain error 
rule and therefore failed properly to assess the error in the 
context of the case, rehearing, or rehearing en banc, should 


be granted. 


CONCLUSION 


For the foregoing reasons, rehearing or rehearing en banc 


should be granted. 
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Decided October 6, 1976.) 


Usirep STATES OF 


Appelle e, 
ү. 


M. HENDRIX, 
Appellant. 


Before: 
Circuit Judg А 


МАХ GRAAFEILAND, 
* District Judges. 


KELLEH! and GAGLIARI Е" 


Appeal ‘yom a judgment following а jury jal in the 
United States District Court for the Eastern District of 


New York, Mark À. Costantino, Judge; 
degree murder in violation of 


convicting appel- 
а 


18 U.S.C. 


lant of second 


& 1111. 


Afarmed. 
- pei 


New York, N.Y. (William Ф. 
ма Society, New 


), for Appt llant. 


SHEMA GINSBERG, 
Gallagher, The Legal 
York, N. Y» of Counsel 


Qf the Central District of California, § tting by designation. 
ern District of New York, sitting 07 designation. 


Of the 5 utt 


5800 


SaMUFL Н, Dawson, Assistant U. S. Attorney 
(David G. Trager, U. 8. Atiorney for the 
Eastern District of New York; Bernard J. 
Fried, Assistant (7. 8. Attorney, of Coun- 
scl), for Appellee. 
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Мах GRAAFF ILAND, Circuit Judge: 


Appellant was convicted of second deeree murder under 
18 U.S.C. § 1111 for the killing of a fellow егех: an on the 
S.S. Eagle Voyager while it was docked at the port of 
Odessa, Union of Soviet Socialist Republics. We ne ed not 
review the details of the Slaying, except to state that it 
"às a bloody and brutal affair. 

Appellant's defense was premised on the claim of insan. 
ity, and it is in the court's charge relative to this defense 
that reversible error is claimed to have occurred. The Dis- 
trict Judge instructed the jury correctly that the burden 
of proof was on the Government to establish beyond a 
reasonable doubt that the defendant was not suffering 
from a mental disease or defect and that if the Govern- 
ment had not established this beyond a reasonable doubt 
the jury was to bring in a verdict of not guilty. The court 
also charged, however, that every man is presur--d to be 
sane and to be responsible for his acts. He stated further 
that this "assumption no longer eontrols when evidence 
is introduced that he may have a mental disease or defect", 
At another point in h; charge, the District Judge in- 
structed the jury it might consider that every man is pre 


sumed to be sane, He stated that this presumption might 


be overcome by evidence and that the jury should con- 
sider these principles in light of all the evidence in the 
case and give them such weieht as it be. -ved they were 
fairly entitled to receive. Although appell...t took no ex- 
ception to the charge, he now asserts that the portion 
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sanity constituted plain 


dealing with the presumption of 


error, mal dating reve rsal di pite the lack of obje tion. 


When a defendant in a erin inal ease asserts insanity as 


a defense, many states place the burden of proof as to 


this issue upon him. Buzynski v. Oliv. r, 45 U.S.L.W. 2062 


(1st Cir. 1976). This has long been the law of Eugland 


and Canada as well. United States v. Dui , 920 F.2d 250, 


255 (1st Cir. 1975). (| ‘ampbell, J., eon urring). 


The rule in the federal courts is different. In Davis v. 
United States, 160 U.S. 469, 485 (1895), the Supreme Court 
announced that thereafter in federal prosecutions the bur 
den would be upon the Government to establish that the 


defendant “belongs to a class capable of committing 
erime," The court then went on to say: 
If the whole evidence, in јада те that supplied by the 
presumption of sanity, does not exelude beyond rea- 
sonable doubt the hypothesis of insanity, of which 
some proof is adduced, t’ accused is entitled to an 


acquittal of the specific оћепзе charged. 


Id. at 488. 


In enunciating this rule, the court quoted from the lead- 
ing New Yor!. case of Brotherton v. People, Т5 N.Y. 159 
(1878), where the court said at 163: 


[I]f evidence is given tending to establish insanity, 


then the general question is presented to the court and 


jury whether the crime, if committed, was committed 
by a person responsible for his acts, and upon this 
question the presumption of sanity, and the evidence, 
are all to be considered .... 


The courts of New York continue to follow 
laid down by Brotherton: viz 


the rule as 
„ that the presumption of 
ence until the end of the case and 


с 


sanity remains as evi 
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j introduced. the presumption 
disappeai У like a “bursting bubb) | 


and, being по longer 

in the case, js ' mentioned o 4 v. United 
States v, Arp, 9 Of 
United Slat. 
Doyle v. 
Daris v, 
Otney v. 
1965), 

Innovation: ‘ircuit have "n less radical, 
That cir. uit h 


СА n 
пс evidence OT 


intro- 


un error 


and the Di 
w the rule 
In lio i 


1393 


ји! У should he 


sanity which it | 
Ly which it may fake into ace 


08153 


evidence in th, case in determini 
Inent has Proved beyo d à reasonal 
t the cor 


sequence of a 


' q 1 ‘ 
346 | <a SN 


LS. 86! (1965), they Judge Burger, 


cot t, Said: 


The presun ption of sanity, 
dentiary value and weieht d 


case, as appellant would hay: 

is grounded on the premise tha 

kind is made up of persons within 

mal,” rational beings and i an be 

ог responsible for their conduct: this premise is rooted 
ies of experience, has n 

contempor iry medica] knowledg 

continuance of the presumption 


evidence of insanity. 


S. e also Gre, пе V, U; thed State s 
1963); Dur] ‘mv. United Stat, 5. Supra, 
Strangely enough, the question of Whether 
be informed of the Presumption of sanity 
to have been decided in our own busy cireuit. 
States Vv. Currier, 405 F.9d 1039, 1042 (2d Cir.), rt, 
denied, 395 U.S. 914 (1969), we stated that the Govern 
ment’s burden to prove the defendant's Sanity beyond a 
reasonable doubt does not arise until some evidence js 
introduced that will “impair” the legal Presumption jn 
favor of Sanity. See also United States У. Levy, 396 
F.Supp. 1985, 129: (D. Conn.), aff’d, 449 F.2d 769 (94 Cir. 


1971). Wl ether “ir Jair” ig equivalent to “destroy ' was 


, made clear, 


"н have, in matters involving cther presumptions, con 
sistently held that a true presumption is a Procedural 
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device, not evidence; and that, when proof in rebuttal is 
introduced, the presmuption is out of the case, See, 0.g., 
Hudson Valley Lightweigh t Aggregate Corp. V. Windsor 
Building d Supply Co., 446 F.2d 190, 751 (2d Cir. 1971); 
In re Rices Petition, 994 Ка 272, 274 (2d Cir. 1961); 
Scaside Improvement Co. у. Commissioner, 105 F.2d 990, 
993 (2d Cir.), cert. de nied, 308 U.S. €18 (1939); United 
Business Corp. v. Commissioner 62 F.2d 754, 755 (2d Cir.), 
cert. denied, 290 U.S. 635 (1933 ; Alpine Foru arding Co. 
v. Pennsyivania R.R., 60 Ка 734, 736 (2а Cir.), cert. 
denied, 278 U.S. 647 (1932) ; United States ex rel. S, halro, 
v. Pulver, 54 F.2d 261, 262 (2d Cir. 1931) ; Fariso v. T'owse. 
45 F.2d 962, 964 (2d Cir. 1930). 

This is the so.called “Thayer” rule! which has been 
adopted by the American Law Institute in its Model Code 
of Evidence, Rule 704(2), and is favored by most author- 
ities in the field of evidence. See 9 Wiemore, Evidence 
$ 2491 at 289 (1940). Н. Weihofen, [nsanity as a Defense 
in Criminal Law, 162 (1933); Rich:rdson on Evidence, 
$ 63 (10th ed. 1973); Reaugh, Presumptions and the Bur. 
den of Proof, 36 11. L.Rev. 703, 833 (1942): but cf. Mc- 
Cormick, Evidence $ 316 at 665 et seq. (1954). 

It may be that if ever guidelines for presumptions in 
criminal eases are agreed upon and incorporated in the 
Federal Rules of Evidence, some of the uneertainty which 
presently exists in this area will be eliminated, In the 
meantime, we think it would be preferable for our trial 
judges to follow the same procedure with the presumption 


of sanity that we mandate for other presumptions aud re- 


frain from mentioning it to the jury. If it is cor monly 


accepted that most people are sane, the prosecution will 
suffer little from the court’s failure to mention this pre- 


1 Thayer, А Prelin гу Treatise on Evidencs at th 
(1898 
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importantly, the 
Пеле bal 


IRE 
DAUA 


court 
' requi revers v 
taken. Sennett, the 
y that the Gov- 
en of proving beyond 


lant was капе. У, 


епопату powe r of 


Indiviqli 


961, stated that if 
vote to affirm the convie 

а whole, 1 believe it was 
телзопаћ] | 


about 


fense couns 


es v. Barrera, 
116 U.S. 940 (197 


2 also requ 510 


included offenses of 
When the 


on volunta "V 


lesser ineluded 
United States v. 


In view of the 


CERTIFICATE OF SERVICE 
а R SEO 


October 20, 1976 


I certtfy that a copy of this petition for rehearing with- 
suggestion for rehearing en banc has been mailed to the United 
States Attorney for the Eastern District of New York. 


